IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

FORT SILL APACHE TRIBE, and the
HONORABLE JEFF HAOZOUS, Chairman
of the Fort Sill Apache Tribe,

Petitioners,

VS. S. Ct. No.: 35,140

THE HONORABLE SUSANA MARTINEZ,
in her official capacity as Governor of the
State of New Mexico,

Respondent.

PETITIONERS’ MOTION FOR RECONSIDERATION OF
THE COURT’S ORDER DENYING
PETITIONERS’ VERIFIED PETITION FOR WRIT OF MANDAMUS
Petitioners, the Fort Sill Apache Tribe and its Tribal Chairman, Jeff Haozous,
pursuant to Rule 12-404 NMRA, respectfully request that this Court reconsider its
Order denying Petitioners’ Verified Petition for Writ of Mandamus.
INTRODUCTION
The Fort Sill Tribe sought a writ of mandamus because the Governor’s duty
under New Mexico Statute is straightforward and mandatory: the Governor “shall”
sign a compact that is identical to any previously approved by the legislature when
requested by a tribe located in whole or in part in New Mexico. NMSA 1978 § 11-
13A-4(J); see also § 11-13A-2(D). This statute, by its unambiguous terms, applies

to the Fort Sill Tribe. Contrary to the Governor’s Response, tt does not require that

federal approval to conduct gaming be complete. It does not require that a tribe



have its financing in place. It has no preconditions. It simply requires that the
Governor sign a proffered compact, in the form approved by the legislature, when
a New Mexico tribe tenders it, as Ft. Sill has done. It allows a tribe to know the
“stated” terms under which it may proceed to Conduct Class III gaming when the
time comes.

In her response to Ft. Sill’s Petition, the Governor side-stepped the
mandatory language of the New Mexico statute and instead provided a lengthy,
misleading and incorrect exegesis of the applicable statutes and a similarly
misleading and incorrect statement of facts. On these bases, she argued that the
Fort Sill Tribe is not entitled to invoke its rights under New Mexico’s compact
statute. As detailed below, the Governor’s response included, inter alia, the
following key assertions, none of which have support in fact or law:

1. The Governor claimed that mandamus should not lie because, under
federal law she has discretion to approve or disapprove whether Ft. Sill
will be permitted to invoke a statutory exception to the general, federal
prohibition on gaming on lands that were acquired after IGRA was
adopted in1988 (“after acquired lands).” Response, at 3. The
Governor’s argument is misleading and incorrect as detailed below at
Point 1(a).

2. The Governor claims the Tribe made a commitment not to seek approval

for gaming on its Akela Flats land but is now going back on its word and,
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in effect, doesn’t deserve to invoke its right under the state Compact
Negotiation Act. Response, at 6. As explained below at Point 4, the
Tribe never made such a promise. Indeed, it is a “myth,” according to
the former governor to whom the promise was supposedly made, and the
Tribe’s use of the land on its only reservation is unrestricted.

. The Governor selectively supplies evidence at issue in a separate, federal
proceeding in which Fort Sill’s federal rights are being litigated. She
expresses her view that Fort Sill will not be able to establish its
reservation land as federally eligible for gaming and, on that basis,
should not be able to invoke New Mexico’s mandatory, statutory
requirement, which has no such limitation. Response, at 7-10; see Point 2,
below. The Governor’s argument on this point is fraught with
misstatements of fact and law and she fails to inform this Court of the
unprecedented nature of the State of New Mexico’s actions, through the
Governor’s office, to intervene before the National Indian Gaming
Commission (“NIGC”) to try to block Fort Sill’s efforts. See Point 1(a),
below.

. The Governor characterizes herself to this Court as ready to negotiate a
compact with Ft. Sill once Ft. Sill’s federal rights are established.
Response at 13. But before the Tribe filed this proceeding, she

repeatedly demonstrated her implacable hostility toward Fort Sill’s
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efforts to establish its right to pursue gaming on the same terms as other
tribes. This is why it is crucial that Fort Sill vindicate its existing right
under New Mexico law to enter into the 2001 and 2007 compacts before
they expire at the end of June, 2015, § 13A-11-4(J), after which Fort Sill
will be relegated, unlike any other New Mexico tribe, to negotiating a
separate, unique and individual compact with a hostile Governor whose
expressed views are that Fort Sill has no right even to be recognized as a
tribe in New Mexico and should not ever be permitted to engage in

gaming.'

' The Tribe outlined the then-proposed 2015 Compact more fully in its Petition, at
13-14. However, since the date of filing the Petition, the legislature has formally
adopted, and the Governor has signed the Compact into law. See Governor signs
new 22-year tribal gambling compact, Albuquerque Journal (April 14, 2015),
http://www.abgjournal.com/568950/news/governor-signs-22year-tribal-gambling-
pact.html. The Compact passed despite the Department of Interior’s (“DOI”)
initial reaction, which expressed concern over the Compact’s expressly
exclusionary nature. See Letter to State Senator Soules from Paula Hart (Jan. 23,
2015) (Ex. 1).

We share your concern that this provision, if included in a class Il gaming
compact, may violate IGRA because it could be read to improperly prohibit
gaming that might otherwise be legal under IGRA. Specifically, the
language appears to limit gaming to only those Tribes and Pueblos in New
Mexico who possessed trust lands prior to 1988. Section 20 of IGRA
generally prohibits Indian gaming on lands acquired in trust after October 17,
1988, subject to several exemptions and exceptions. The compact provision
appears to prohibit gaming even if a tribe were to qualify for gaming under
one of the exemptions or exceptions. If so, this provision may be contrary to
IGRA.



In short, the Governor’s Response reflects her continuing hostility toward
this Tribe’s effort to establish its right to open a gaming facility on its singular
reservation, to say nothing of its efforts to be recognized — at all — with the status
and rights of other New Mexico tribes. See Verified Petition for Writ of
Mandamus, No. 13-34464, 2013 WL 9883703 (Dec. 17, 2013). Before Ft. Sill
filed this proceeding, the Governor would not even acknowledge the Tribe’s
written requests that the she sign the compacts.

This Court should reconsider its decision to deny Fort Sill’s Petition, should
| grant the Petition based on the contents of this motion, or should call on both sides
to brief and argue this case further, as the Court may deem necessary. Whatever its
procedural approach, the Court should be guided by the actual facts and actual law,
not the Governor’s tendentious and incorrect version of the facts and law.

ARGUMENT

1.  The sole source of Respondent’s authority is state statute, which
provides the Governor no discretion.

In an attempt to avoid compliance with its compulsory provisions, the

Governor argues that the state’s Compact Negotiation Act, NMSA 1978 Sections

Id. (emphasis added); see also Letter to Mescalero Tribe from Paula Hart (Feb. 12,
2015) (Ex. 2) (noting that the potential violation of IGRA may be cured by the
language providing for individual negotiation, as to the Mescalero Tribe). If the
Department of Interior (“DOI”) approves the 2015 Compact, and upon the 2001
Compact’s June, 2015 sunset date, the Tribe will be left with no statutory right to
enter into a gaming compact and will have to negotiate with the Governor, without

any guarantee that she will moderate her hostility toward Ft. Sill.
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11-13A-1—S5, “is an entirely procedural statute that depends upon a tribe
complying with IGRA.” Response at 15. There is no language in the statute or
decisional law that supports this assertion; rather the law is to the contrary. The
Governor’s characterization of the Act is no more than her ipse dixit. The
compulsory provision in subsection (4)(J) does not provide the Governor with
discretion and makes no reference to the IGRA or its requirements. Consequently,
Respondent’s argument, and the implication thereof — that the Governor needn’t
comply with New Mexico’s mandatory statutory scheme because she claims that a
federal statute provides her with discretion — “is inconsistent with core principles
of federalism. The Governor has only such authority as is given to [her] by our
state Constitution and statutes enacted pursuant to it.” State ex rel. Clark v.
Johnson, 1995-NMSC-048, q 44, 120 N.M. 562, 904 P.2d 1; see also Pueblo of
Santa Ana v. Kelly, 932 F. Supp. 1284, 1294 (D.N.M. 1996) aff'd, 104 F.3d 1546
(10th Cir. 1997) (“However, precisely because the IGRA is silent [on the issue of
which state official may sign compacts on behalf of the state], this Court concludes
that Congress intended that state law determine the procedure for executing valid
gaming compacts.”).

Similarly, that the Compact Negotiation Act is “steeped” in federal law and
was promulgated pursuant to it does not imbue the Governor with discretion where
state statute has afforded her none. See Johnson, 1995-NMSC-048, § 45 (The only

reasonable interpretation of [the language enabling a state to enter into state-tribal
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compacts] is that it authorizes state officials, acting pursuant to their authority held
under state law, to enter into gaming compacts on behalf of the state.”) (emphasis
added); see also Kelly, 932 F. Supp. at 1295 (“It is immaterial, however, that the
State would have no authority over Indian gaming absent the IGRA. Because the
State was granted some authority over Indian gaming, that authority must be
exercised by the appropriate governmental official(s).”); see also State ex rel.
Stephan v. Finney, 251 Kan. 559, 573, 836 P.2d 1169, 1179 (1992) (holding that
the governor of Kansas had no independent authority under federal law to
negotiate a gaming compact absent state statute “authorizing the Governor to
negotiate the compact [therein] and bind the State thereby.”). In this case,
Respondent’s authority, and any discretion accompanying that authority, is limited
to that prescribea by the Compact Negotiation Act. NMSA 1978 §§ 11-13A-1—S5.
a. Respondent asserts that she has discretion under IGRA to deny Ft.
Sill the right to game on its reservation, but relies on a section of
that act that she undoubtedly knows to be inapplicable here.
In support of her claim that she has federally-endowed “discretidn,”

Respondent repeatedly cites to 25 U.S.C. § 2719(b)(1)(A), which creates the “two-

part determination” as an exception to IGRA’s general prohibition on gaming on

lands acquired after 1988.%> Response at 3, 14. In doing so, Respondent fails to

? The two-part exception applies and enables class III gaming on lands acquired
after 1988 when



advise the Court that the two-part determination is not at issue in this case or in the
federal NIGC appeal. Rather, although the Tribe applied for two-part eligibility in
the past, the Governor, through her pattern of refusing to so much as acknowledge
the Tribe, has made it clear that she would not, under any circumstances, concur in
a two-part determination. Affidavit of Jeff Haozous, § 9 (Ex. 3). The Governor
even refused to respond to the Department of Interior’s (“DOI”) solicitation of her
comments on the Tribe’s application. See “Section 20” Letter from DOI to
Governor Martinez (May 15, 2012) (Ex. 4); see also Affidavit of Barry Brandon,
99 11-12 (Ex. 5). In a sworn affidavit, former General Counsel of the NIGC, Barry
Brandon, stated that, to his knowledge,
no other governor has chosen to entirely ignore such a request from the DOL.
The Governor of the State of New Mexico's failure to respond, and the
disregard for the Tribe, and the DOI and its procedures, reflected in this
failure to respond is indicative of the State of New Mexico and the
Governor’s sustained effort to prevent the Tribe from gaming in New

Mexico.

912 (Ex. 5). Respondent’s silence in the face of the DOI’s request for comment is

consistent with her patterned refusal to acknowledge the Tribe or its efforts.

the Secretary, after consultation with the Indian tribe and appropriate State
and local officials, including officials of other nearby Indian tribes,
determines that a gaming establishment on newly acquired lands would be in
the best interest of the Indian tribe and its members, and would not be
detrimental to the surrounding community, but only if the Governor of the
State in which the gaming activity is to be conducted concurs in the
Secretary's determination].]



Consequently, as the Governor well knows, the Tribe is no longer pursuing
Indian lands eligibility under the “two-part determination” and instead has been
seeking eligibility under two of the section’s remaining three exceptions, none of
which affords Respondent any role in determining eligibility, let alone any
discretion over the matter. 25 U.S.C. § 2719(b)(1)(B)(i-iii).” Rather, Respondent
seeks to obstruct Fort Sill’s efforts both by inserting herself in the federal NIGC
appeal — which is unprecedented - and by refusing to exercise her nondiscretionary
duty pursuant to the Compact Negotiation Act. Brandon Affidavit, § 8 (“no other
state has ever intervened in a Tribe’s appeal of an NIGC NOV and challenged a
tribe’s’ [sic] right to conduct gaming pursuant to the provisions of IGRA relating
to Indian lands. In all other proceedings of which I am aware, such challenges

have been raised and decided exclusively by the NIGC.”) (Ex. 5). That the

3 Those exceptions grant eligible status to lands that are taken in trust as part of :
(i) a settlement of a land claim,
(ii) the initial reservation of an Indian tribe acknowledged by the Secretary
under the Federal acknowledgment process, or
(iii) the restoration of lands for an Indian tribe that is restored to Federal
recognition.

Id. These exceptions are at the heart of the Tribe’s appeal before the NIGC, and
the State of New Mexico, through the Governor’s office, has intervened in that
matter to oppose their applicability. See Fort Sill Apache Tribe v. NIGC, No. 1:14-
cv-00958 (D.D.C. 2014). The Tribe will not argue the merits of those exceptions
before this Court, as eligibility is a matter pre-empted by the federal government
and is therefore not properly determined in state court. See 25 U.S.C. § 2714.
However, the Tribe notes that each of these exceptions is facially applicable to the
land in Akela Flats.



Governor would rely on the one exception she knows is not currently at issue
demonstrates the extent to which she has misrepresented the posture of this case to
the Court and her desire to derail Fort Sill’s lawful efforts to establish its rights in
New Mexico.

2. The Compact Negotiation Act does not precondition Respondent’s
nondiscretionary duty on fulfillment of all federal requirements.

Respondent argues that the facially nondiscretionary requirement of the New
Mexico Act only becomes actually nondiscretionary upon the Tribe’s fulfillment
of all of IGRA’s federal prerequisites to opening a Class III gaming facility. See
Response at 16-17. She focuses particularly on the currently unresolved question
of whether Akela Flats constitutes gaming-eligible “Indian lands” within the
meaning of IGRA. Id. She makes this argument in the face of statutory language
that neither mentions a federal Indian lands determination nor uses language that
would indicate anything other than a nondiscretionary duty.* Consequently, the
Governor’s argument that the Tribe lacks standing because IGRA is the source of
its substantive rights fails as a matter of law.

Instead of the substantive/procedural divide posited by the Governor, the

subsections of the federal IGRA and the state Compact Negotiation Act function as

* Regardless of the statute’s plain language, Respondent argues that the “mere
presence of the word ‘shall”” does not imply a nondiscretionary duty. Response at
17. She cites no canon of statutory interpretation in support of her position,
presumably because it is established that “the words ‘shall’ and ‘will’ are
mandatory and ‘may’ is permissive or directory.” Montano v. Los Alamos Cnty.,

1996-NMCA-108, § 5, 122 N.M. 454, 926 P.2d 307.
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necessary, but unordered, steps before a tribe is able to actually engage in Class III
gaming. Neither act, however, requires the chronology that the Governor seeks to
impose. See generally 25 U.S.C. 2710(d); see also NMSA 1978 § 11-13A-4(J).
And, as a practical matter, there is no formal or informal requirement that a tribe
have eligible Indian lands prior to entry into a state-tribal gaming compact.
Affidavit of George Skibine, 44 5-6 (Ex. 6). As stated by the Former Acting
Director of the National Indian Gaming Council (“NIGC”),

[t]he Department of the Interior has approved numerous Class III gaming

compacts, including those compacts listed in the attached Exhibit A,

between states and Indian tribes where a tribe did not contemporaneously

have lands eligible for gaming pursuant to the Indian Gaming Regulatory

Act. The absence of such eligible Indian lands for gaming at the time of

execution of the compact does not preclude approval so long as the compact

itself does not authorize gaming on lands that do not qualify for gaming
under the Indian Gaming Regulatory Act.
1d. 5.

Regardless, Respondent relies on Match-E-Be-Nash-She-Wish Band of
Ottawatomi Indians v. Engler, 304 F.3d 616 (6th Cir. 2002)’, for the proposition
that “it has been clearly established that a tribe must satisfy the federal
prerequisites before it may require a state to negotiate a compact.” Response at 17
(emphasis in original). This case has no applicability here, where Petitioners have

invoked the state’s Compact Negotiation Act. Engler, by contrast, involved a

tribe’s effort to compel a state, in federal court and pursuant to IGRA, to enter

> Respondent cites this case as having been decided in 2012; however the opinion

was written in 2002. Response at 17.
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compact negotiations. Engler, 304 F.3d at 618.® Consequently, Engler has no
bearing whatsoever on whether and when a New Mexico tribe may compel the
Governor of New Mexico to exercise her nondiscretionary duty under New Mexico
law. Unlike the statute at issue in Engler, which explicitly preconditions federal
jurisdiction on the plaintiff tribe’s being an “Indian tribe having jurisdiction over
the Indian lands upon which Class III gaming is ... to be conducted,” Id. (quoting
25 U.S.C.§ 2710(3)(A)) (emphasis added), subsection 4(J) of the Compact
Negotiation Act imposes no such limitation on a tribe’s ability to enter a compact
or to compel the Governor to exercise her nondiscretionary statutory duty. NMSA
1978 § 13A-11-4(J). Nor should this Court impose such limitations on a statute
that is plain on its face.

Respondent relies next on a Ninth Circuit panel opinion in Big Lagoon
Rancheria v. California, 741 F.3d 1032 (9th Cir. 2014). The Governor, however,
mischaracterizes Big Lagoon’s holding, which was that the tribe lacked
governmental authority over the land in question (a matter not at issue here), and
not that a tribe is precluded from requesting compact negotiations prior to

acquiring eligible Indian lands. /d.; Response at 19. Moreover, Respondent failed

% Moreover, the law and the position of the DOI have changed in the thirteen years
since Engler so that “tribal-state compacts may be negotiated and approved by the
Secretary [of the DOI] even if a tribe does not currently possess Indian lands,
conditional upon the tribe's acquiring Indian lands.” KG Urban Enterprises v.
Patrick, 693 F.3d 1 (1st Cir. 2012) (explaining the development of the DOI’s
position since the Sixth Circuit’s holding in Engler).

12



to advise the Court that the panel decision in Big Lagoon is not good law and is
currently sub judice following a rehearing en banc. Big Lagoon Rancheria v.
California, 758 F.3d 1073 (9th Cir. 2014). On June 11, 2014, the Ninth Circuit
granted rehearing en banc, and ordered that the “three judge panel opinion shall
not be cited as precedent by or to any court of the Ninth Circuit.” Id. The appeal
was reargued on September 17, 2014, and a decision by the Ninth Circuit is
pending.

Respondent’s reliance on federal case law that is neither precedential nor on
point is consistent with her attempts to deflect from the issue at hand: the Compact
Negotiation Act imposes on the Governor a nondiscretionary duty to sign and
approve the compacts provided by the Tribe. The Governor has refused and has
created a situation in which the Tribe will be effectively and indefinitely precluded
from negotiating a tribal-state gaming compact unless the Governor decides to
retreat from her adamantly-held view that she will not permit Fort Sill to establish
a gaming facility in New Mexico. Although entry into a compact, by itself, does
not enable gaming, the Governor’s refusal to follow New Mexico law and sign the
proffered compacts, unless disturbed by this Court, will function as a substantive

bar to fulfilling the federal requirements. See 25 U.S.C. 2710(d)(3)(A).
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Mandamus relief is appropriate because Respondent’s proposed
“remedy” is inadequate.

The Governor argues, Response at 10-14, that this Court should deny Ft. Sill
a remedy in mandamus on the basis that the tribe has an adequate remedy at law,
vis, approaching the governor under the forthcoming compact act and soliciting her
to negotiate a separate compact that will be tailored to Ft. Sill’s “unique
circumstances and conditions.” 2015 Compact (Ex. E to Petition). But mandamus
relief is appropriate in the present case because there is no “plain, speedy and
adequate remedy in the ordinary course of law” as required by New Mexico law.
NMSA 1978 § 44-2-5. Other courts have emphasized this. “In order for an
alternative remedy to constitute an adequate remedy at law, it must be complete,
beneficial, and speedy.” State ex rel. Cornell v. Greene Cty. Bd. Commrs., L
7225301, 16 -17 (Ohio App. 2 Dist., 2014) (quoting State ex rel. Crabtree v.
Franklin Cty. Bd. of Health, 77 Ohio St.3d 247, 249, 673 N.E.2d 1281 (1997)).
These criteria are particularly important when resolving an issue of gaming
compacts between the state and a tribe within the state. See Johnson, 1995-
NMSC-048, § 17 (mandamus was appropriate to determine a question of state-
tribal gaming compacts as tribal gaming constituted an issue of “great public
importance” and that “an early resolution of this dispute [would be] desirable.”).

The Governor’s proposed course of action, by contrast, not only fails to offer

an “early resolution of this dispute,” but fails to offer a dispositive resolution of
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any sort. See Johnson, 1995-NMSC-048, 9] 17; see also REMEDY, Black's Law
Dictionary (10th ed. 2014) (defining an “adequate remedy at law” as a “legal
remedy (such as an award of damages) that provides sufficient relief to the
petitioning party, thus preventing the party from obtaining equitable relief.”); see
also State ex rel. King v. Lyons, 2011-NMSC-004, § 26, 149 N.M. 330, 248 P.3d
878 (“Declaratory judgment, although theoretically an option, does not constitute
an adequate remedy at law that would preclude mandamus relief.”).

Importantly, the Governor’s assurances ring hollow in light of Respondent’s
history with Fort Sill. She has, at every turn, refused even to acknowledge, let
alone negotiate with the Tribe. See generally Haozous Affidavit (Ex. 3); see also
Verified Petition for Writ of Mandamus, No. 13-34464, 2013 WL 9883703; Ft. Sill
Apache Tribe v. Martinez, No. 34,464 (N.M. April 14, 2014); see also e.g.,
Transcript of Radio Interview with Governor Martinez (Mar. 15, 2013) (Ex. 7)
(declining to refer to Fort Sill by name or as a “tribe,” referring instead to “the
Native Americans™). When she has acknowledged the Tribe, she has done so in a

pattern that can only be described as adversarial.” Her opposition to the Tribe and

” Respondent has opposed the Tribe and its efforts at every turn from her
unprecedented intervention in its NIGC appeal, Brandon Affidavit, § 9 (Ex. 5), to
her refusal to so much as acknowledge Fort Sill as a New Mexico tribe, see Ft. Sill
Apache Tribe v. Martinez, No. 34, 464 (N.M. April 14, 2014, Order), to her
consistent refusal to acknowledge the Tribe’s requests to engage in compact
negotiations. See generally Haozous Affidavit (Ex. 3). She justifies her position
by perpetuating the unsubstantiated myth that the Tribe’s New Mexico efforts are,
15



its efforts ultimately crystallized in the 2015 Compact, which created a “category
of one” to exclude Fort Sill, regardless of its ultimate Indian lands determination in
federal court, from gaming in New Mexico. See 2015 Compact (Ex. E to Petition);
see also DOI letter from Paula Hart to State Senator Soules (Jan. 23. 2015) (Ex. 1)
(expressing “concern” that compact would violate IGRA by excluding after-
acquired lands). The Tribe’s only meaningful recourse, in the face of
Respondent’s posture, is a writ of mandamus compelling her to exercise her
existing, nondiscretionary duty under NMSA section 11-13A-4(]).

a. Respondent misrepresents the practical effect of her failure to
approve and sign Fort Sill’s proposed compacts.

More striking than Respondent’s attempt to impose her own preferred
sequence of events contrary to the plain language of New Mexico statute, and
where no such sequence is contemplated by federal law, is her misstatement of the
practical effect of Fort Sill’s obtaining a 2001 Compact. The Governor argues that,
because Fort Sill did not sign the compact within 240 days of its approval by the
Department of Interior (“DOI”), the Tribe would never be able to sign onto a 2007
Compact. Response at 16. The Compact Negotiation Act not only does not
support this argument, it directly contradicts it. The Act states, in relevant part,

that

at their core, dishonest. See Transcript of Radio Interview with Governor Martinez

(Ex. 7).
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with respect to a compact or amendment approved by the first session of the
forty-eighth legislature, the request shall be received by the governor by no
later than two hundred forty days following the date on which the compact
or amendment was approved by the legislature, or, in the case of a request
by a tribe that has not entered into a compact as of two hundred forty days
following the date on which the compact or amendment was approved by the
legislature, two hundred forty days following the date the tribe first executes
the 2001 tribal gaming compact with the state.
NMSA 1978 § 11-13A-4(J) (emphasis added). The Governor fails to advise the
Court that a request to enter into a 2007 Compact within 240 days after its initial
passage is not a prerequisite to sign onto that compact so long as the tribe makes
the request within 240 days after signing onto a 2001 Compact. Id. The Tribe,
therefore, would not be without the ability to enter into a 2007 Compact upon the
June expiration date of the 2001 Compact, unless the Governor continues to refuse
to exercise her nondiscretionary duty under this same section.

b. Respondent’s assertions that signed 2001 and 2007 Compacts
would “do nothing” to pave a path toward Class III gaming is
incorrect as a matter of fact and law.

Respondent’s assertion that a signed and approved compact would “do
nothing to pave a path toward gaming in New Mexico” for the Tribe because the
DOI would “inevitably” reject the same is similarly unpersuasive, to say nothing of
being entirely speculative. The DOI does not precondition compact approval upon
the tribe’s having eligible “Indian lands.” See 73 F. Reg. 235 (Dec. 5, 2008)
(outlining changes to 25 CFR 293, which sets forth the procedure by which

compacts are submitted, reviewed, and approved, and explaining why the DOI
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declined to include or define the term “Indian lands” in those procedures); see also
KG Urban Enterprises v. Patrick, 693 F.3d 1, 23 (1st Cir. 2012); see also Skibine
Affidavit, § 6 (Ex. 6). By contrast, the DOI has regularly approved compacts
between tribes and states when the compacting tribe’s land has not yet been
determined to be eligible for Class III gaming. Skibine Affidavit, § 5 (Ex. 6).

Moreover, in rejecting the compacts proposed by the Jemez and Zuni
Pueblos, the DOI found the Pueblos’ proposed 2007 Compacts problematic
because the Pueblos had not previously entered into 2001 Compacts. See BIA
Rejection Letter of Proposed Jemez Compact (Ex. H to Petition); see also BIA
Rejection Letter of Proposed Zuni Compact (Ex. 8). Fort Sill intends, by contrast,
to present both a 2001 and 2007 Compact to the DOI. Petitioners acknowledge
that the Tribe, like the Zuni and Jemez Pueblos, was not a party to the litigation
referenced in the 2007 Compact. However, more to the point is the fact that
Respondent has since negotiated a compact that accommodates both the Zuni and
Jemez Pueblos while specifically and singularly excluding Fort Sill. 2015
Compact (Ex. E to Petition).

3. Respondent’s “Factual Background” Section is materially
misleading because Fort Sill’s New Mexico land and singular reservation has
no gaming restrictions, self-imposed or otherwise.

Far from the Governor’s claim that Fort Sill “repeatedly attempted to use

these lands for the impermissible purpose of gaming,” Response at 6, the Tribe has

consistently and persistently fought to repatriate to its homeland not only
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nominally, but on equal terms with other tribes under New Mexico law. See
generally Haozous Affidavit (Ex. 3). The Tribe’s attempts to enter into compact
negotiations are consistent with its original purpose in repatriating to its aboriginal
lands. Id. 9§ 3-5; Fort Sill Resolution FSABC-2000-19 q 6 (Ex. 9).

In rewriting Fort Sill’s history, Respondent perpetuates the myth that Fort
Sill promised that it would never pursue gaming on its New Mexico lands and that
the Tribe, by asserting its rights under New Mexico statute, is somehow breaking
that promise. See Response at 6. The idea that Fort Sill promised never to game at
Akela Flats is not only false, but irrelevant to either this proceeding or the Tribe’s
NIGC appeal. See NMSA 1978 § 11-13A-1—>5 (omitting any mention of a tribe’s
original intended use of its New Mexico land); Memorandum from NIGC Acting
General Counsel to Chairman Hogen, Re: Ft. Sill Apache Tribe Luna Co., NM

Property at 23 (May 19, 2008) (Ex. A to Response).® Despite the allegation’s

® The NIGC has already addressed this very issue and found that any alleged
promise, even if substantiated, is irrelevant to its determination as to whether
Akela Flats meets one of IGRA’s “after-acquired lands” exceptions. In addressing
the allegation that Fort Sill “promised” not to game at Akela Flats, the NIGC stated

that it had

had already found that a Tribe’s original intended use of the land is not a
relevant factor in a restored lands determination. See Memorandum from
NIGC Acting General Counsel to NIGC Chairman Deer, Re: Bear River
Band of Rohnerville Rancheria at 2, 14 (August 5, 2002). Further, case law
does not support the contention that subjective intent and reliance on that
intent may be considered as relevant factors in a restored lands analysis. See
Confederated Tribes of Coos, Lower Umpqua, & Siuslaw Indians v. Babbitt,

116 F. Supp.2d 155 (D.D.C. 2000). Because the focus of the analysis is to
19











































































































































































